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WORKPLACE REFORM IN A JOBLESS RECOVERY
Marcia L. McCormick"
I. INTRODUCTION

The United States entered a recession in December of2007, which ended
in June of 2009. 1 Approximately 8.8 million jobs were lost in that eighteenmonth period.2 According to figures from the Bureau of Labor Statistics, in the
three years since then, we have recovered only about 4.S million of those jobs.3
And the jobs regained have been disproportionately at the lower end of the wage
scale.'4 The story is not better at the global level. 5 There is no other strong
economy whose demand will help bring those jobs back.
This is the backdrop that faced last year's elections in the United States,
and it frames the issues that have to be addressed in the next four years. The loss
of so many jobs and the resulting economic disruption for most people in this
country challenge us to craft policies to limit or cushion against the harm caused
to people by fluctuations in the larger economy. Often when we think in these
aggregate numbers, we do not put front and center the fact that when people lose
jobs, they and their families risk sliding into poverty and risk losing access to
health care, housing, and educational opportunities. And even just hearing about
the unemployment rate and jobs lost make those of us who continue to work feel
much more insecure about our own prospects, which at least some of the time,
may change the way we behave and reduce our feeling of well-being overall.
The fact that the rest of the world is also struggling makes our outlook even
bleaker.

• Associate Professor, Saint Louis UnivC1Sity School of Law. Thanks must go to Nancy Levit for
suggesting lo the journal's editors that I might have something worthwhile to say on the subject of
our national employment and labor policies. Thanks also to the journal's editors for their
suggestions and hard work on the piece and to John Bowen who provided excellent research
assistance. Any errors, oversights, or elisions that remain are my own.
1
The National Bureau of Economic Research measured beginning and end of the recession.
Delermination of the December 1007 Peak in Economic Activity, N.n'L BUREAU OF ECON.
REsEARCH (Dec. 11, 2008), http://www.nbcr.org/dec2008.pdf (marking the beginning of the
recession); Business Cycle Daling Committee, NAT'L BUREAU OF ECON. RESEARCH (Sept. 20,
2010), http://www.nber.org/cycles/scpt2010.pdf(declaring the end of the recession).
2
A Year of Unbalanced Grow1h: Industries, Wages. and the First 12 Months ofJob Growth .After
the Grea/ Recession, NAT'L EMP'T I.Aw PROJECT 1 (Feb. 2011), http://www.nelp.org/page//Justice/2011/UnbalancedGrowthfeb201 l.pdf?nocdn=I.
3
See Press Release, Bureau of Labor Statistics, U.S. Dcp't of Labor, The Employment SituationDecember 2009, at S 1bl.A (Jan. 8, 2010), available at http://bls.gov/news.release/orchives/
empsit_OI082010.pdf(reporting that about 137,792,000 were employed); Press Release, Bureau of
labor Statistics, U.S. Dep't of Labor, The Employment Situation-May 2012, at S tbl.A (June l,
2012), available al http://bls.gov/news.relcase/archives/empsit_06012012.pdf (reporting that about
142,287,000 were employed).
4
A YearofUnbalancedGrowth,supranole 2, at 3-7.
5
See INT'L LABOUR OFFICE ET AL., BOOSTING Joas AND UVINO STANDARDS IN G20 COUNlllJES 1-7
(2012), available at http:J/www.ilo.org/wcmspS/groups/publicJ---dgrcports/--dcomm/documentsl
publicationlwcms_ l 83705.pdf.

348

UMKC LAW REVIEW

[Vol. 81 : 2

Policy makers, scholars, and lay people have thought about the cause and
effect of this recession since it began, but only two opposing solutions dominate
the discussion. Boiled down, the focus is on either going back to an idealized
version of the older model (less regulation) or the much older model (redo the
New Deal}-with no new ideas offered up. This article seeks to challenge us to
think beyond those two boxes for the next four years.
II. LEGISLATION AND THE REFORM AGENDA:
THE LAST FOUR YEARS
When President Obama first took office, the labor and employment
community foresaw big refonns in employment and labor law. On the agenda
was legislation to make organizing and collective bargaining easier,6 proposals to
extend antidiscrimination protection to sexual orientation and identity,7 proposals
to extend family and medical leave to same sex partners and other family
members,8 and proposals to make various other extensions of family and medical
leave.9 Also on the agenda were enhancements to existing health and safety
6

Employee Free Choice Act of2009, H.R. 1409, 111 th Cong. (2009).
Employment Non-Discrimination Act of2009, H.R. 3017, 11 Ith Cong. (2009).
8
Family and Medical Leave Inclusion Act. H.R. 2132, I I Ith Cong. (2009).
9
Some bills extended coverage to more people or for more reasons. See generally Military Family
Leave Act of 2009, H.R. 3257, I I Ith Cong. (2009); S. 1441, 11 lth Cong. (2009) (providing two
weeks of leave each year for each family member (spouse, child or parent) of the employee who is
in the military and either receives notification of an impending call or order to active duty or who is
deployed in connection with a contingency operation); Family and Medical Leave Enhancement
Act of2009. H.R. 824, I I Ith Cong. (2009), Olld Family and Medical Leave Enhancement Act of
2011, H.R. 1440, l 12th Cong. (201 I) (expanding FMLA to allow leave for children's and
grandchildren's educational and extracurricular activities, to attend to routine family medical needs
and to assist elderly relatives, to cover employers who employ twenty-five or more employees, to
pennit substirution of accrued vacation, personal or sick leave for FMLA leave, and to require
seven days' notice or "as much notice as is practicable" in order to use the FMLA leave); Domestic
Violence Leave Act, H.R. 2515, 11 Ith Cong. (2009), H.R. 3151, 112th Cong. (2011) (extending
FMLA to allow leave to address domestic violence, sexual assault or stalking and their effects).
Other bills would have provided for paid leave. See generally Healthy Families Act, H.R. 2460,
11 lth Cong. (2009); S. 1152, I I Ith Cong. (2009); H.R. 1876, I 12th Cong. (2011); S. 984, I 12th
Cong. (2011) (requiring employers with at least fifteen employees who work at least thirty hours a
week to provide up to seven days of paid sick leave for care of family members and other
individuals ''whose close association with the employee is the equivalent of a family relationship");
Pandemic Protection for Workers, Families, and Businesses Act, H.R. 4092, 11 lth Cong. (2009); S.
2790, 111 th Cong. (2009) (providing for seven days of paid sick time, pro rata for pan time
workers, for care related to a contagious illness); Emergency Influenza ContaiMtent Act, H.R.
3991, 11 lth Cong. (2009) (providing five days of paid leave for employees directed to stay home
by employer because of contagious disease aod prohibiting retaliation); Family Leave Insurance
Act of 2009. H.R. 1723, lllth Cong. (2009) (creating a fcdcral insurance benefits fund
administered by the secretary of labor and funded equally by employees and employers, each
paying 0.2 percent of annual earnings to the IUnd to provide employees with twelve weeks of paid
family and medical leave).
Still others combined the two. Balancing Act of2009, H.R. 3047, 11 lth Cong. (2009); Balancing
Act of2011, H.R. 2346, I 12th Cong. (2011) (expanding coverage to smaller employers, providing
7
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legislation, extensions of notice requirements for mass layoffs, 11 legislation to
ban pre-dispute arbitration agreements for employment disputes, 12 a proposal to
clarify the burdens of proof and the causation standard in cases under the Age
Discrimination in Employment Act,' 3 legislation to remove the plausibility
standard for assessing motions to dismiss, 14 and enhancements to cunent
legislation aimed at reducing the gender wage gap. 1s
What passed were laws much narrower than the reforms envisioned. We
saw extensions of leave provisions but only to members of the military and their
families; 16 some limitations on the use of mandatory pre-dispute arbitration, but
only for some kinds of employers; 17 wbistleblower protections for employees
reporting fraud in the financial sector, but not other kinds of wrongdoing; 18
mandated breaks and facilities for lactating women to express milk, but no real
paid leave, expanding reasons for taking leave, expanding relationships of people leave can be
taken for, expanding child care and school assistance programs, and creating a pilot program to
encourage teleworking).
10
Protecting America's Workers Act, H.R. 2067, I I Ith Cong. (2009); S. 1580, It Ith Cong.
(2009); H.R. 190, I 12th Cong. (2011); S. 1166, I 12th Cong. (2011) (extending OSHA coverage to
state, local and federal employees, enhancins coverage for employees in certain industries,
increasing penalties for repeated and willful violations, and providing right for workers or families
to challenge reductions in fines and other penalties).
11
Forewarn Act, H.R. 3042, 11 lth Cong. (2009); S. 1374, 11 lth Cong. (2009); S. 3297, !12th
Cong. (2011) (amending Worker Adjustment and Retraining Notification ("WARN") Act by
expanding employer coverage, shrinkina the size of layoffs that trigger notice, extending written
notification period, expanding the government officials who must also be notified, and increasing
f:enalties for violations).
2
Arbitration Fairness Act of2009, H.R. 1020, 11 lth Cong. (2009); S. 931, 11 lth Cong. (2009);
Arbitration Fairness Act of 2011, H.R. 1873, 112th Cong. (2011); S. 987, I 12th Cong. (2011)
(amending Federal Arbitration Act ("FAA") to prohibit pre-dispute mandatory arbitration
agreements for employment claims unless provided under the terms of a collective bargaining
a~t and covering rights that are not statutory or constitutional).
1
Protecting Older Workers Against Discrimination Act, H.R. 3721, 11 lth Cong. (2009); S. 1756,
II Ith Cong. (2009); S. 2189, ll2tb Cong. (2011) (conforming standard for proving disparate
treatment under the ADEA to that ofTitle VII as amended by the Civil Rights Act of 1991 ).
14
Notice Pleading Restoration Act of 2009, S. 1504, ll lth Cong. (2009); Notice Pleading
Restoration Act of20l0, S. 4054, 11 Ith Cong. (2010) (restoring notice pleading to pre-plausibility
standard).
is Paycheck Fairness Act, H.R. 12, 11 lth Cong. (2009); S. 182, 11 lth Cong. (2009); S. 3772, 11 lth
Cong. (2010); H.R. 1519, I 12th Cong. (201 I); S. 797, 112th Cong. (2011), S. 3220, I 12th Cong.
(2012); End Pay Discrimination Through Information Act, S. 3255, I 12th Cong. (2012) (expandins
damages available under the Equal Pay Act and limiting defenses).
16
National Defense Authorization Act for Fiscal Year 2010, Pub. L. No. 111-84, § 565, 123 Stat.
2190, 2309 (2009).
11
American Recovery and Reinvestment Act (ARRA) of2009, Pub. L. No. l l 1·5, § 1553(d), 123
Stal 11 S, 301 (prohibiting mandatory employment arbitration provisions); Department of Defense
Appropriations Act, 2010, Pub. L. No. 111·118, § 8116, 123 Stat. 3409, 3454-55 (2009)
(prohibiting contractors from requiring arbitration of claims under Title VII of the Civil Rights Act
of l 964 or any ton related to, or arising out of, sexual assault or harassment).
11
E.g., ARRA, Pub. L. No. I 11-S, § 1553, 123 Stat. 115, 297-302 (providing whistleblower
protection and prohibiting mandatory employment arbitration provisions); Dodd-Frank Wall Street
Refonn and Consumer Protection Act, Pub. L. No. I Jl-203, §§ 748, 922-24, 124 Stat. 1376, 1739·
46, 1841-50(2010).
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increase in funding to support childcare;19 clarification that pay discrimination
occurs with each paycheck that provides less pay on the basis of sex, but no
change in what it means to discriminate in pay;20 extension of unemployment
insurance and health insurance coverage for the unemployed as a temporary
measure;21 and repeal of the military's ban on open service by gay, lesbian,
bisexual, and transgendered individuals. 22
Congress passed very little labor and employment legislation compared
to what those in the labor and employment field expected. Despite this Jack of
legislative accomplishments, the President alone was able to make a number of
changes through his power to issue executive orders, memoranda, and
proclamations. Some changes involved enhancements to federal employment,
like the initiatives to recruit and train veterans,23 students and recent graduates,24
and individuals with disabilities.25 Other changes involved initiatives to promote
diversity and inclusion in the federal workforce,26 to create labor-management
forums to promote collaboration between workers and management in the federal
sector,27 to extend some employment benefits to same sex partners of federal
employees,28 to enhance the workplace safety of federal agencies,29 and to
address the effects of domestic violence in the federal workforce.30 The

19
Patient Prot~tion and Affordable Care Ac:t, Pub. L. No. 111-148, § 4207, 124 Stat. 119, 577-78
(2010) (codified at 29 U.S.C. § 207(r) (Supp.112010)).
20
Lilly Ledbetter Fair Pay Act of 2009, Pub. L. No. 111-2, § 3, 123 Stat S (2009) (codified at
42 U.S.C. § 2000e-5 (Supp. I 2009)).
21
E.g., ARRA, Pub. L. No. 111-5, div. 8, tits.11-111, 123 Stat. 115, 436-66; Continuing Extension
Act of2010, Pub. L No. 111-157, 124 Stat. 1116 (2010).
22
Don't Ask, Don't Tell Repeal Act of2010, Pub. L. No. 111-321, 124 Stat. 3515.
23
Exec. Order No. 13,518, 3 C.F.R. 267 (2009), available at http://www.gpo.gov/fdsys/pkg/FR2009-l l-13/pdf/E9-27441.pdf.
2
• Exec. Order No. 13,562, 3 C.F.R. 291 (2010), available al http://www.gpo.gov/fdsys/pkg/FR2010-12-30/pdl72010-33169.pdf.
15
Exec. Order No. 13,548, 3 C.F.R. 232 (2010), available al http://www.gpo.gov/fdsys/pkg/FR2010-07-30/pdf/2010-18988.pdf.
26
Exec. Order No. 13,583, 3 C.F.R. 266 (2011), available at http://www.gpo.gov/fdsys/pkg/FR20 I I -08-23/pdl7201 l-21704.pdf.
27
Exec. Order No. 13,522, 3 C.F.R. 281 (2009), available at http://www.gpo.gov/fdsys/pkg/FR2009-12-14/pdf/E9-29781.pdf.
28
Memorandum on Federal Benefits and Non-Discrimination, 74 Fed. Reg. 29393 (June 17, 2009),
available al http://www.gpo.gov/fdsys/pkg/FR·2009-06-22/pdfi'E9-I 473 7.pdf (ordering agencies 10
consult with the Office of PersoMel management to identify benefits allowed to be extended wtder
current law as limited by the Defense of Marriage Act); Memorandum on Extension of Benefits to
Same-Sex Domestic Partners of Federal Employees, 75 Fed. Reg. 32247 (June 2, 2010), available
at http://www.gpo.gov/fdsys/pkg/FR-2010-06·08/pdtnOI0-13848.pdf (ordering that the benefits
identified be extended).
29
Memorandum on The Presidential POWER Initiative: Protecting Our Workers and Ensuring
Reemployment, 75 Fed. Reg. 43029 (July 19, 2010), available at http://www.gpo.gov/fdsys/pkg./
FR-20 I 0-07-22/pdtnO l 0-18176.pdf.
30
Memorandum on Establishing Policies for Addressing Domestic Violence in the federal
Workforce, 77 Fed. Reg. 24339 (Apr. J8, 2012), available al http://www.gpo.gov/fdsys/pkg/FR2012-04-23/pdl72012-9899.pdf.
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President also made changes to rules for federal contractors or recipients of
federal funds like those to encourage federal construction proiects to use project
labor agreements (pre-hire collective bargaining agreements), 1 to disallow costs
from federal contractors related to contractor responses to union organizing
drives,32 to provide job security for employees of service contractors when their
contract ends and is awarded to a successor,33 and to require federal contractors
to post notices informing workers of their rights under the National Labor
Relations Act.3• A third category of presidential actions seemed designed to lead
to future programs or regulations related to workplace reform even more broadly
in the private sector, such as the choice to create a task force focused on raising
the living and working standards for middle class families,35 and the enhanced
data collection on women conducted by the White House Council on Women and
Girls,36 itself a creation of the President.37
The lack of much sweeping reform seems due to a few causal factors.
First, the recession that began in December of 2007 threw this country into
something of a policy paralysis. Everyone agreed that main national policy focus
had to be on stemming the loss of jobs. 38 But how to do so, and how to support
job growth was the subject of a polarized debate.39 On one side were the
Keynesians, who viewed government spending as the only way to stimulate

31

Exec. Order No. 13,502, 3 C.F.R. 224 (2009), available at http://www.gpo.gov/fdsys/pkg1FR2009-02-11/pdf/E9-3113.pdf.
32
Exec. Order No. 13,494, 3 C.F.R. 208 (2009), available at http://www.gpo.gov/fdsys/pkg/FR2009-02-04/pdt7E9-2483 .pdf.
33
Exec. Order No. 13,495, 3 C.F.R. 210 (2009), available at http://www.gpo.gov/fdsys/pkg/FR2009·02-04/pdf/E9-2484.pdf.
34
Exec. Order No. 13,496, 3 C.F.R. 214 (2009), available at http://www.gpo.gov/fdsys/pkg/FR2009·02-04/pdt7E9-2485.pdf.
35
Memorandum on White House Task Force on Middle-Class Working Families, 74 Fed. Reg.
5979 (Jan. 30, 2009), available at http://www.gpo.gov/fdsys/pkgfFR-2009-02-03/pdf/E9-2436.pdf
(defining the mission to make recommendations on how to expand education and lifelong training.
improve work family balance, restore labor standards, protect incomes, and protect retirement
security).
36
Memorandum on Enhanced Collection of Relevant Data and Statistics Relating to Women,
76 Fed. Reg. 12823 (Mar. 4, 2011), available at http://www.gpo.gov/fdsys/pkg/FR-2011-03·
09/pdf/2011-5568.pdf; see also U.S. DEP'T OF COMMERCE ECON. & STATISTICS ADMIN. ET AL.,
WOMEN IN AMERICA: INDICATORS OF SOCIAL AND EcONOMIC WELL-BEING (2011), available al
http://www.whitehousc.gov/sites/default/files/rss_viewer/Women_in_America.pdf.
37
Exec. Order No. 13,506, 3 C.F.R. 230 (2009), available al http://www.gpo.gov/fdsys/pkg/FR2009-03-l 6/pdf/E9-5802.pdf.
38
E.g., Bob Herbert, Our Crumbling Foundation, N.Y. TIMES, May 26, 2009, at Al9 (arguing that
the country's priorities must be to create jobs and the way to do that was to spend on
infrastructure); Arthur Laffer & Stephen Moore, Soak the Rich, lose the Rich. WALL Sr. J., May
18, 2009, at Al 7 (arguing that in slates with no income tax, eighty-nine percent more jobs were
created than in high-tax states).
39
See generally STEVENS. SMmt, THE AMERICAN PANEL SURVEY REl'ORT: ON THE POLARIZATION
Of AMERICANS ON FISCAL POLICY CHOICES (2012), http://wc.wustl.edu/fileslwc/Fiscal_Policy_
Attitudes.pdf (summarizing a random sample survey of adult Americans' views on government
spending cuts and tax issues).
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demand sufficiently to preserve private sector job losses.40 On the other, the New
Classical Economists argued that government needed to reduce taxes and other
limits on maximizing private earnings to stimulate private investment and that
deficit spending would only lead to growth-reducing taxes in the future and had
to be avoided at all costs. Boiled down, the debate was about whether
government supported or killed job growth, and no consensus could be reached
on government as supporter ofjob growth after the initial stimulus programs.
Connected with this debate was the role of government regulation. In
one view, government regulation killed jobs by either making it more expensive
to produce goods or provide services or by allowing people to sue, increasing the
costs to companies of doing business.41 The other view holds that regulation
internalizes the true costs of producing goods or providing services and protects
42
important interests that markets alone cannot seem to protect. And so like with
the lack of consensus on direct government spending, there was no consensus in
support of regulation of employers except perhaps in those very narrow areas that
Congress was able to act.
In addition to this policy paralysis over the best route to job creation,
other reforms took much greater priority: refonn to regulate the financial sector
and refonn of the way health care is financed in this country. Those efforts,
which led to sweeping refonns in the Dodd-Frank Act and. the Patient Protection
and Affordable Care Act, were monumental and took most of two full years.
That legislation continues to be fought over, most recently in the form of the
legal challenges to the individual mandate and expansion of Medicaid that the
Supreme Court ruled on at the end of its 2012 term.43 And it is around these
pieces of legislation that much of the election rhetoric continues to focus.
III. THE NEXT FOUR: A FRESH APPROACH,
ALIGNING INTERESTS
So with that tunnoil and the practical difficulties to set the stage, what
should be on our horizon for the next four years? The U.S. Government and
Congress should be looking at ways to expand income security, to ensure
portability of benefits, to promote better integration of work and life, and in the

"° See George Bragues, The Great Recession and the Failure ofKeynes, LUDWIO VON MISES INST.
OF CAN. (Jan. 26, 20 I I), http://ntises.ca/posts/articles/tbe-great-recession-and-the-failure-of-keynes/
(describing Keynes's theory and applying it co the Great Recession). See generally PAUL
KRUGMAN, END nus DEPRESSION Nowl (2012) (arguing that government stimulus is needed to
create jobs).

41
E.g., Regulation Notion: The Obama Administration's R~latory Expansion vs. Jobs and
Economic Recovery: Hearing Before the H. <Amnr. on the Judiciary, I 12th Cong. 4 (2012)
(statement of John B. Taylor, George P. Schultz Senior fellow in Economics at the Hoover
Institution and Professor of Economics at Stanford University), available at http://judiciary.house.

f.OVJhearings/printers/112th/J 12-148_76032.PDF.
2
See generally Bragues, supra note 40.
41
Nat'I Fed'n oflndep. Businesses, Inc. v. Sebelius, 132 S.Ct. 2566 (2012).
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process, spread work to more people-this may also include aligning the interests
of workers and management in new ways.
Going in the same direction or starting from the agenda of four years ago
seems untenable. Clearly, trying to win the argument about government's role in
fiscal policy is not a fruitful avenue; we have been fighting about that since at
least the Great Depression. At the same time, support for many of the current
legislative initiatives seems not to be enough to get past a filibuster, and the
incremental changes made do not seem to be creating the kind of change that
most labor and employer advocates view as real reform.
So, let's take the global economic crisis as an opportunity to think about
how it is we might move outside of the polarization. Our regulation of the
employment relationship-currently focused mostly on individual private
ordering. some level of safety net protection for income security, and some
limitation on employer actions that systematically disadvantage members of one
group-works fairly well, although not perfectly, in times of growth to provide
employment for most who want it and to provide at least enough income for most
people to have housing, food, and the other minimum necessities. When labor is
in relatively short supply, workers have the power to negotiate for favorable
wages and other terms and conditions of employment, or at the very least--even
absent lots of individual negotiations-the aggregate effect of demand for
workers means that employers compete by offering higher wages and good tenns
and conditions.44 While most employers in the United States have the power to
terminate employees with no notice, for nearly any reason, that power is
counterbalanced by the power of workers to leave with no notice for any
reason.45
When a recession hits, or when demand for labor shrinks, or the supply
of labor grows significantly for any other reason, the system does not work quite
as well for workers, who tend to be less able to bear the risk of economic
insecurity.46 After the most recent recession, the number of long-tenn,
unemployed, and discouraged workers who have left the workforce has
grown significantly. Additionally, the layoffs and weak recovery have
disproportionately affected women and people of color.47 Finally, income
inequality is at levels not seen since just before the Great Depression. 48

44
See Marcia L. McConnick, Decoupling Employment, 16 LEWIS & CLARK. L. REV. 499, 504-0S
(2012) (describing how labor shonagcs and wage controls led to the system of employer provided
health and pension benefits we have today).
4
~ See Nat'l Conf. of State Legislatures, The At-Will Presumption and Exceptions to the Rule,
http://www.ncsl.org/issucs-research/Jabor/at-will·employment-ovcrview.aspx (last visited I an. 3,
2013).
" See Bruce Western et al., Economic Insecurity and Social StraJification, 38 ANN. REv. SOC. 34
(2012) (explaining risks of economic insecurity and ways individuals and government mitigate
apainst it).
4
See generally JEFF HAYES & HEIDI HARTMANN, INST. FOR WOMEN'S POL'Y REsEARCK, WOMEN
AND MEN LIVING ON THE EooE: ECONOMIC INSECURITY AFTER nm GR.EAT RECESSION (2011),
available at hnp://www.iwpr.org/publications/pubs/womcn-and-men-living-on·the-cdge·economic-
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What could have been done differently? Not to fall back to looking at
the much older model, but there might be a valuable lesson in the main thrust of
the New Deal legislation. The purpose of much of the New Deal legislation was
to build up something of a safety net that did not exist and to spread jobs to more
people. The New Deal did that by creating Social Security, promoting collective
bargaining by workers, and mandating a minimum wage for many and creating
incentives to limit the hours worked in a week to forty. Those went a significant
distance to preserving the standard of living for many during the recent recession
to avoid the suffering seen during the Great Depression.451
One way to spread jobs is to reduce the number of hours that each person
works so that more people are needed to do the same amount of work. During a
recession, reducing hours could save employers enough in wages to enable them
to wait for demand to increase without having to lay off any employees. This is
an option some employers took during the last recession, and the cost was borne
by those employees whose pay was effectively reduced. This cost to emplolees
could be defrayed with some changes to the Fair Labor Standards Act,5 by
merging income security insurance or a sort of forced savings with maximum
hours legislation.
Currently, the Fair Labor Standards Act provides that employees who
work for more than the standard number of hours in a week be paid at one-and-ahalf times their regular pay for that time. 51 It is not currently permissible under
the Fair Labor Standards Act for employees to be compensated for overtime by
being given time off.s2 So-called compensatory time is allowed in the public
sector, though, to allow for yeater flexibility in worker scheduling but preserve
predictability in budgeting.' Allowing something similar in the private sector
might make a big difference in income security. Employers could still be
required to pay a premium for extra hours worked when they are worked, so the
incentive not to require too many hours of work would operate in the same way
as it does now. However, instead of paying the premium to the worker
immediately, the employer would pay the premium into some kind of an escrow
insecurity-after-the-great-recession (cxplainin& how the recession has affected women
proportionally more than men); PAUL TAYLOR ET AL., PEW RESEARCH CENTER, TWENTY-TO-ONE:
WEALTH GAPS RISE TO RECORD HIGHS BETWEEN WHITES, BLACKS AND HISPANICS (2011 ),
available at http://www.pewsocialtrcods.org.lfilcs/2011/07/SDT-Wealth-Repon_7-26-l l_FINAL
.pdf (describing how the recession shnlnk the assets of Black and Hispanic AiMricans
disproportionally).
41
Emmanuel Saez, Striking ii Richer: The Evolution of Top Incomes in the United States (Mar. 2,
2012), http://elsa.berkeley.edu/-saevsaez-UStopincomes-2010.pdf.
49
See Marilyn Geewax, Did The Great Recession Bring Back the 1930s?, NPR (July 11, 2012,
I l :52 AM), http://www.npr.org/2012/07/11/1 SS99 IS07/did-the-great-recession-bring-back-the1930s?utm_source-fp&utm_medium=faceboolc&utm_campaign"'201207 l l (reporting on a s1udy
by Mark Vaughan, a fellow at the Weidenbaum Center on the Economy at Washington University
in St Louis).
so Fair Labor Standards Act of 1938, 42 U.S.C. §§ 201-219 (2006).
1
' Id. § 207(a)(l)(C).
SJ Id § 207(h).
53
See id. § 207(0).
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fund for the employee, kind of like a defined benefit retirement account, but one
that vests immediately. If the employer had to cut an employee's hours at a later
time below the usual weekly number, the person could still be paid up to their
regular level from that fund, at least for a time. Having employees defer the
extra compensation for their overtime, or "bank hours," during times of increased
demand so that employers can cut back on hours without engaging in layoffs
during times of decreased demand would create a significant amount of income
security, enabling employees to bear the risk of economic insecurity more
effectively. If the employer has to terminate an employee while there are funds
in the account, the employee would be able to draw on those funds at that point,
as well, supplementing available unemployment insurance. If the employee
leaves the job, the employee would also be entitled to those funds, and, perhaps,
could choose to collect or roll them over into a new fund if the employee goes to
a new employer.
Although people do tend to resent payroll taxes because those taxes are
viewed as limiting individual choices and reducing income, this kind of deferred
54
compensation would work more like a defined contribution plan, which people
tend to support. The difference is that employees would automatically be
enrolled in the system and would not be able to opt out. Automatic enrollment
and the inability to opt out is important because our experience with defined
contribution plans shows that while people like them, if they have to opt in, they
tend not to. It takes effort to opt in, and it almost always seems better to have the
money in hand today than to save it for some future date that we do not really
think will ever come. Studies also demonstrate that choice is not always a good
thing if the information is too complex or too many options exist, and that
employees base spending (to the extent we can budget and plan ahead) on net
income, rather than gross income.55 In other words, if the money never gets into
the bank account, it never really existed- it does not get spent and it does not
feel like as much of a deprivation.
Vacations and other types of planned leave, and even some kinds of
unplanned, or shorter-term sick or personal leave, might be funded in a similar
way. An employee could defer a small percentage of compensation, and the
employer could add a similar contribution. It could work just like unemployment
insurance, but be more predictable because the duration of leaves would be finite
and much smaller in duration. Essentially, setting aside money in this way is

54

"In these plans, the employee or the employer (or both) contribute to the employee's individual
account under the plan, sometimes at a set rate . •. These contributions generally are invested on
the employee's behalf ... [and] (t]he employee will ultimately receive the balance in their account
. . . Examples of defined contribution plans include 401(k) plans, 403(b) plans, employee stock
ownership plans, and profit-sharing plans. See Retirement Plans, Benefits &: Savings: Types of
Retirement Plans, U.S. DEP'T Of LABOR, hnp://www.dol.gov/doUtopic/retiremenc/typesofplans.htm
(last visited Jan. 5, 2013}.
ss See generally RICHARD H. THALER cl CASS R. SUNSTEIN, NUDGE: IMPROVING DEclSIONS ABOUT
HEALTH, WEALTH, AND HAPPINESS (2008).
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how employers who provide paid vacation and sick leave fund it But when
these benefits are viewed as something one-sided, it is easy for the workplace
culture to develop a norm against taking them. Not taking that leave shows
dedication and appears to save the employer money, although not taking leave
tends to make employees less productive. If that funding becomes transparent to
employees so that they perceive part of their paychecks go to those leaves,
perhaps they would be more likely to feel ownership in them and take them.
Thus, these kinds of funds would encourage people to take leave that was good
for them, which would be better for them, likely better for the employer, and
because the aggregate hours of work that each person is engaged in would be
reduced, it might require a greater number of people to be employed.
Similarly, part-time work could be promoted. Our workplace norms and
many of our laws provide for certain benefits only for full time workers. If workconnected benefits were required at pro rata levels for all workers, regardless of
the number of hours, more workers might choose to work fewer hours than
currently. And working fewer hours would mean that more people could be
doing the work. Because providing many benefits is likely to be more expensive
for employers, there may be a negative effect on wages or the value of the
benefits provided for full-time employees. But it is also possible that at least
some employees who would otheawise choose full-time employment because of
benefits would choose less than full-time employment and could receive less in
benefits. So the cost may not be significantly greater.
Another reform that might help us weather recessions is to change the
way workers and management interact. Currently, the law views workers in two
ways, kind of simultaneously: as autonomous individuals freely engaged in
contract negotiations with a party of equal power; or as a collection of people
who are weaker than the party they must bargain with and whose interests are
fundamentally opposed and thus must be protected in some ways from
dominance and subversion by that other party. If that sounds a bit inconsistent, it
is. The reality is likely somewhere in between: that employees (or potential
employees) do not have bargaining power equal to that of employers, and that
often the interests of employees collectively and employers are aligned. Perhaps
one way to increase employee power and make use of the alignment of interests
would be to have employees participate in corporate governance or other kinds of
business decisions.
Germany has done this, for example, in large companies. Large
companies have two boards: a supervisory board, which is made up of an equal
number of employee representatives and board members that answer to the
shareholders; and a management board, the members of which are appointed by
the supervisory board and which is responsible for the day-to-day running of the
company.56 We already have employee owned companies, often in the fonn of

56 See ROOEll Bl.NIPAJN ET AL., THE GLOBAL WORKPLACE: lNTERNATIONAL AND COMPARATIVE

EMPLOYMENT LAW- CASES AND MATERIALS 420-421 (2d ed. 2012).
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Employee Stock Ownership Programs (..ESOPs"),s7 some of which are very
successful, and others of which are not. Success seems to be linked to the ability
of the employees to think like owners too, at least some of the time, and to the
ability of other owners, if there are any, or corporate management to truly
consider the input of the employees in the operation of the company.s8

IV. CONCLUSION
None of these suggestions is really new, and none is the kind of justicefocuscd refonn that makes for great election fodder. Because of that, though,
these suggestions might be less likely to trigger the kind of polarized debate that
reform proposals on the current agenda have. That might make them more likely
to actually get passed. Moreover, they get at many of the real problems that we
face in both a jobless recovery and a future recession: more strands to the safety
net and more ways to spread work. The effect of these might be to flatten wages
a bit in the boom times, but given the psychological effect of the global
recession, maybe we are ready for that

57

See ESOP (Employee Stock Ownership Plan) Facts, NAT'L Cn. FOR EMP. OWNERSHIP,
http://www.esop.org/ (last visited Jan. S, 2013).
51
See generally Matthew T. Bodie, Employees and the Boundaries of the Corporation, in
REsEARCH HANDBOOK. OF ntE ECONOMICS OF CORPORATE LAW (Claire Hill & Brett McDonnell
eds., 2012).

